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Executive summary

The Equality bill, currently before Parliament, is designed to bring together into one statute most of the anti discrimination legislation passed since 1965.  Regard welcomes the bill and supports most of its provisions, including the provisions to protect people who have protected characteristics against harassment.  Notwithstanding our general support for the bill, Regard is very concerned about the specific exclusions of sexual orientation and gender reassignment from protection against harassment.  We are asking the Government to reconsider their stance on this issue and bring forward amendments to the bill at the Report stage in the House of Commons.  This note:
· draws attention to the specific exclusions of certain protections from harassment on sexual orientation and gender reassignment grounds (paragraph 5);
· argues that the exclusions are contrary to the underlying stated principles of the bill – to harmonise and simplify discrimination law, and to strengthen the law to support progress on equality (paragraphs 9-11);
· points out that it is discriminatory to exclude sexual orientation and gender reassignment from the protection against harassment given to other protected characteristics (paragraph 10); 

· draws attention to the other organisations that have raised questions about these exclusions (paragraphs 12-13);

· questions the Government’s assertion that there is no evidence that these protections are needed, points out that this may be due to underreporting, and that the exclusions will just encourage the underreporting (paragraphs 15 and 23-25);
· challenges the facile and offensive suggestion that if faced with harassment from a service provider (shop, hotel, club, theatre) on account of sexual orientation, LGB people “can go to another shop” whereas the bill shields other protected characteristics (paragraphs 16, 26-28 and 31);
· points out that disabled people are limited in the number of shops etc that are accessible to them, which limits the scope to shop around (paragraphs 26-28);
· highlights some of harassment specifically facing LGBT disabled people due to their sexual orientation (paragraphs 29-30);
· shows that these exclusions of sexual orientation harassment protection will impact heavily on the LGBT people who are disabled (paragraphs 28 and 31); 
· highlights the problems faced by LGBT school pupils and their need for the protection against harassment (paragraphs 33-35)

· supports the protection of religion or belief from harassment, as no one should be harassed for their religion or the lack of religion or belief (paragraph 36);
· concludes that there should be the same protections against harassment for sexual orientation and gender reassignment (as well as religion or belief) as there will be for the other protected characteristics (paragraphs 37-38).
   Regard’s work

Regard is a registered charity run by and for lesbians, gay men, bisexuals and transgender (LGBT) people who are disabled.  In addition to our work to assist individuals, we work in both the LGBT and disabled communities and in society generally, all of which have a tendency to marginalise LGBT disabled people.  Three members of our Executive Committee are/have been involved as social care users in advising the Care Quality Commission (CQC) and its predecessor the Commission for Social Care Inspection (CSCI); one is trained as an ‘expert by experience’ inspector of care services.
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Introduction

1.  The Equality bill, currently before Parliament, is designed to bring together into one statute most of the anti discrimination legislation passed since 1965.  Regard welcomes the concept of the bill and supports most of its provisions, including the provisions to protect people who have protected characteristics against harassment.  
2.  Notwithstanding our general support for the bill, Regard is very concerned about the specific exclusions of sexual orientation and gender reassignment from the protection against harassment in certain areas of the proposed law.  We believe that these exclusions will impact adversely and disproportionately on those lesbian, gay, bisexual and transgender (LGBT) people who are disabled and amongst those who are in the greatest need of this protection.  
3.  We are calling on the Government to reconsider their stance on this issue and bring forward amendments to the bill at Report stage in the House of Commons, to afford the same safeguards to sexual orientation and gender reassignment as the bill gives to other protected characteristics.   

4.  The bill’s full definition of harassment is in Clause 25 and this is reproduced in the Annex at end of this note.  The essential definition that concerns the Clauses we are discussing here is contained in Clause 26, Subsection (2): that of violating someone’s dignity or creating an intimidating, hostile, degrading, humiliating or offensive environment for that person.

Failure to protect LGBT people against harassment
5.  At present Clause 28 (on service provision), Clauses 32, 33 and 34 (on property management and disposal), and Clause 82 (on harassment within school settings) all specifically exclude sexual orientation as grounds for protection against harassment.  Clause 82 also excludes gender reassignment from protection against harassment.  These exclusions amount to discrimination and should have no place in a bill that is intended to promote equality.  
6.  This note concentrates on the bill’s provisions as they affect sexual orientation and transgender, but these clauses also exclude religion or belief from protection against harassment.  We address very briefly the issue of protection for religion or belief at paragraph 36 below.
7.  The Government’s has a commendable legislative record on Lesbian, Gay, Bisexual and Transgender (LGBT) rights.  It is a great pity that it is in danger of creating, quite literally, its very own Clause/Section 28.

8.  Throughout this note, the words ”exclusion” and ”exclusions” refer to the specific exclusion of sexual orientation and/or gender reassignment from protection against harassment.
Exclusions are contrary to the bill’s underlying principles 

9.  Paragraph 10 of the bill’s Explanatory Notes highlights the two main purpose of the bill:
The Bill has two main purposes – to harmonise discrimination law, and to strengthen the law to support progress on equality.

The exclusion of protection from harassment for sexual orientation contradicts these principles, and another stated aim of the Government to simplify discrimination law.  These exclusions fail to harmonise, simplify, and strengthen the law by treating some protected characteristics differently for no rational reason and against the evidence that the protections are needed.  It also perpetuates disadvantage amongst those with (and those associated with) certain protected characteristics.  

10.  The failure to protect sexual orientation and gender reassignment from harassment, when other characteristics are protected, is discriminatory and is in itself a form of legislative harassment.  The law is contained in the words of the statute, not in the explanatory notes or the well meaning words of Ministers.  The words of the Clauses 28, 32, 33, 34, 82 say that sexual orientation is not protected and Clause 82 says that gender reassignment is not protected either.  All these exclusions are at variance with Harriet Harman’s sentiments expressed in the Second Reading debate when she said “No one should suffer the indignity of discrimination—…to be overlooked because of a disability, to face harassment because they are gay…”.
11.  These exclusions, because they are explicitly provided for, would appear to give the green light to at least ignoring homophobic and transphobic harassment in the aspects of law they cover.  We know that this is not the Government’s intention, but this will be the effect.  

Other organisations’ concerns
12.  Several organisations have concerns about the principle of these exclusions.  In its Second Reading briefing on this bill, Liberty commented on these exclusions of the bill, as follows:
Liberty cannot see why it would be acceptable for a person to harass another on the basis of their religion or sexual orientation when providing (or not providing) a service – and particularly when exercising a public function (examples including law enforcement and medical treatment on the NHS). The government must fully explain this omission which leaves a large gap in protection for many people. It is not enough to simply state that this replicates existing law – if there is a gap in the law then this new consolidating and harmonising Bill should extend to all relevant areas, and not simply perpetuate current inadequate protection.

We agree.  Furthermore, the Government has failed to provide convincing explanation for their stance on this issue.

13.  Other organisations criticised or questioned the specific exclusions of sexual orientation and gender reassignment from the protection against harassment, in verbal and written evidence to the Public Bill Committee on this bill.  These organisations (with the number of their written memorandum to the Committee shown) include:
UNISON (E 04);
Press for Change (E 11);
Discrimination Law Association (E 12);
Gender Identity Research and Education Society (E 21);
Equality Network (E 25);
Gender Matters (E 39);
TransLondon (E 40);
Equality Commission for Northern Ireland (E 45);
The Equity Partnership (E 49);
Equality and Diversity Forum (E 52);
Assembly for Wales' Equality of Opportunity Committee (E 62)

Government explanation

14.  Explanatory Note 112 on what is now Clause 28 states that “the prohibition on harassment when providing services or exercising public functions does not cover sexual orientation or religion or belief”.  That provokes the immediate response of “why not”.  No reason is given in the Explanatory Notes and the Government has not produced a single rational or convincing reason for its stance.   Any attempts to explain have been timid and confused.
15.  One reason given for excluding sexual orientation from the protection against harassment is that there is no need for it.  At a sitting of the bill’s Public Bill Committee on Thursday 18 June 2009 (Column 321) the Solicitor-General (Vera Baird) tried to explain the Government’s position in three parts. First, she said: 
We want to legislate where there is a need for it. We do not see any need for any of those provisions.

There is no question of devaluing sexual orientation or religion or belief. There is no evidence that people are being harassed because of their sexual orientation or religion or belief in situations outside work. We have done a good inquiry on it and we have consulted. We asked for evidence and whether there was a need for express protection against religion or belief and sexual orientation harassment in any of or all the fields of the provision of goods, facilities and services; education; the management or disposal of premises; and the exercise of public functions. Nothing came back that convinced us or even started to persuade us that there was any need for such protection.
16.  Second, the Solicitor General went on to suggest that outside “captive communities”, such as schools and prisons, LGBT people faced with harassment can shop around.  She said: 

If someone is harassed in a shop, they can go to another shop, but a child housed in school does not have that freedom of choice. I understand that concern. None the less, we have not had any evidence that there is any difficulty relating to harassment in those captive communities.

17.  Thirdly, the Solicitor General then went on to say:

…let us not forget that the public sector equality duty is in place and that that has a role in ensuring that public authorities—the service providers and the performers of public function—will have to give due regard to the need to foster good relations in respect of protected characteristics.
18.  Even without the very tangible evidence paragraphs 29-30 and 33-34 below, there is no case for the different treatment of the protected characteristics – each should be afforded equal protection.  

19.  The evidence highlight at paragraphs 29-30 and 33-34 below demonstrate that, contrary to the Government’s assertion, there is a very real need for the protection.  The harassment we are seeking to outlaw is not hypothetical but very real and affects some very vulnerable members of our society.  (We also explain why the Government may not have found the evidence they sought at paragraphs 23-24 below).
20.  Second, the idea that anyone when they face harassment because of their sexual orientation can “go to another shop” (hotel, club, day centre, care home, or any other facility) would be laughable if it were not so preposterous and offensive.  This is particularly the case, when one considers that the harassment would be unlawful if it were on account of one’s age, disability, race, or sex.  It is adding insult to injustice.  

21.  Third, the Solicitor General fails to explain why the simple and legally certain approach of prohibiting harassment should used in respect of some protected characteristics, whereas sexual orientation and gender reassignment should have to rely on the more complex “public sector equality duty” which is legally less certain and only applies to the public sector, the boundaries of which are disputable in litigation.  We do not see why gender reassignment and sexual orientation should be treated differently from race and sex in the protection against harassment.  
22.  The Government’s stance risks a repeat of the YL v Birmingham (2007) case in which the House of Lords decided publicly funded residents in private care homes were not covered by the Human Rights Act 1998.  This was reversed by Section 145 of the Health and Social Care Act 2008, but private self funding residents are still not covered. 
Lack of evidence or underreporting?

23.  The reason the Government did not find any evidence of harassment on grounds of sexual orientation in service provision (Clause 28) and in property (Clause 32-34), is undoubtedly due to the classic problem of underreporting.  The studies quoted later in paragraphs 29 and 33 below both highlight this problem.
24.  Underreporting is a persistent and underlying theme of almost all research into sexual orientation and the problems faced by LGBT people.  Almost all studies in areas, such as LGBT people as victims as crime and harassment, highlight or point towards underreporting.  Many LGBT people do not wish to draw attention to their sexual orientation or gender reassignment status for a whole variety of reasons.  For example, they may not complain of harassment (or even crime) for the fear of inviting further harassment (and/or crime).  In many cases this fear is realistic.  Some fear that they will lose their jobs.  Even under this bill some people will not be protected from dismissal for their sexual orientation – those working for religious organisations.

25.  The exclusions from protection against harassment of LGBT people in this bill will reinforce this underreporting and reinforce the perceived legitimacy of any harassment.  Any guidance about the bill will simply state that sexual orientation is not protected from harassment.  That will be the law.  That will encourage harassment and discourage the reporting of harassment.  

Avoiding harassment by shopping around 

26.  The Solicitor General’s suggestion that if “someone is harassed in a shop, they can go to another shop” is crass in the extreme.  If you are disabled and harassed due your sexual orientation, you will probably have difficulty in simply shopping around.  There is a good (or rather, bad) chance that you are being harassed in the only shop in which you have full access.  There are many commercial and other venues that are not accessible for a lot of disabled people, so you cannot just go “to another shop”.  Quite apart from the environmental barriers that many disabled people face, it will in all likelihood take us longer and can require more effort to do things.  This will also mitigate against the prospect of disabled people simply going “to another shop” to avoid harassment on the basis of their sexual orientation.  In general disabled people need to plan ahead, more than those without impairments, to ensure that access and facilities are right for them.  In addition, they may need to arrange and pay for other people to attend with them.  
27.  Take for example, a disabled lesbian couple needing to attend a family funeral travel several hundred miles and visit their widowed relative as soon as they can.  It might take several hours and numerous long phone calls to a number of hotels until they find one which meets their access requirements and has facilities meeting their other needs.  Given the short notice they may need to stay further away from the widowed relative‘s home than they would like, but may have to decide to make do.  They would also need to pay for the wages, accommodation and travel costs of personal assistants.  In these circumstances, if the hotel staff harass the couple because of the latter’s sexual orientation, the couple would find it very difficult to simply follow the advice of the Solicitor General to “go to another shop” or (in this case) another hotel.  They would have no immediate redress against the hotel, whereas they would have redress if they had been harassed on account of their race.   
28.  A gay disabled man harassed because of his sexual orientation by bar staff in the one fully accessible pub in a small town where he lives, does not have easy option of going to another pub.  We hope that such harassment, in the examples just given, is as rare or non-existent as some think and that commercial self interest and good sense would discourage it.  However the protection is there for other protected characteristics such as race and sex; and should be there for sexual orientation.  If protection against harassment is not extended to sexual orientation in Clause 28 (and Clauses 32-34) LGB people who are disabled will be disproportionately disadvantaged.
Care homes
29.  Research carried out for the former Commission for Social Care Inspection (CSCI) highlights the problems faced by LGB disabled people.  It found that fear of or actual discrimination (including harassment) on grounds of sexual orientation were real concerns:
Of the LGB people responding to our survey, 45% said they had faced prejudice from service providers on the grounds of their sexual orientation. This ranged from direct homophobic comments from care staff, (emphasis added) to assumptions of heterosexuality, to management decisions that prevented people from being themselves.

It also found that 25% of respondents had experienced prejudice from other service users. Fear of prejudice and harassment was another factor as a direct quotation from a respondent shows: 
“At one point, I was told that I was not allowed to let other service users know that I am a gay/bi person, based on an assumption of their ability or otherwise to cope with the knowledge.”
Significantly the report suggests a high degree of under-reporting:
….There may be an under-reporting of discrimination to service providers. Only 31% of survey respondents were confident that the services that they used would deal well with a complaint of discrimination on the grounds of sexual orientation.
The quotations in this paragraph are from Putting people first - equality and diversity matters 1, Commission for Social Care Inspection, 2007, page 25.
30.  A Regard member related the following:
A disabled gay man was a resident in a home and had a visit from two friends, who are also disabled gay men. During the visit, the resident took his two friends to his room, where they spent time alone together. The door of the resident’s room was locked from the inside.  Throughout the visit, the home’s staff were very polite – even seemingly encouraging - towards all three men.  After the visitors left, however, the resident was subject to sustained homophobic name calling and harassment on the basis of what he and his visitors may have being doing when they were alone in the his room.  (By the way, one of the visitors was accompanied by a personal assistant, who was just outside the resident’s room during the time the three men were alone.  So there was no question of the home’s staff “accidentally” coming across any activity even if they were to enter with a master key!) 

31.  The research and the example given demonstrates that some LGBT disabled people in care homes have experienced harassment because of their sexual orientation.  They do not have the option of easily going to another home.  Moving to another home could take months, which in itself could cause extra stress and anxiety in addition to that caused by the harassment itself.  Meanwhile the harassed person would have to continue to live in a very hostile environment.  
32.  Most care homes are privately owned and cannot surely be made subject to a public service duty.  Residents of independent care homes (both private and not for profit) are only covered by Human Rights Act when provided “under the relevant statutory provisions”, thus excluding those with pay for there own care. 
Schools

33.  Clause 82 excludes gender reassignment as well as sexual orientation from the bill’s protection against harassment for pupils in schools.  There are numerous studies that demonstrate LGBT pupils can face very hostile environments in schools.  This was highlighted by the Summary of the findings of a recent study published by Stonewall and Education for All:
Nine in ten secondary school teachers and more than two in five primary school teachers (44 per cent) say children and young people, regardless of their sexual orientation, currently experience homophobic bullying, name calling or harassment in their schools.

Secondary school teachers say that homophobic bullying is the second most frequent form of bullying (happening ‘very often’ or ‘often’) after bullying because of weight and three times more prevalent than bullying due to religion or ethnicity. 

In addition to direct bullying, 95 per cent of secondary school teachers and three quarters of primary school teachers report hearing the phrases ‘you’re so gay’ or ‘that’s so gay’ in their schools. Eight in ten secondary school teachers and two in five primary school teachers report hearing other  insulting homophobic remarks such as ‘poof’, ‘dyke’, ‘queer’ and ‘faggot’.
More than a quarter of secondary school staff (28 per cent) would not feel confident in supporting a pupil who decided to come out to them as lesbian, gay or bisexual.
Two in five would not feel confident in providing pupils with information, advice and guidance on lesbian and gay issues.

Half of secondary school teachers who are aware of homophobic bullying in their schools say the vast majority of incidents go unreported.

The Teachers’ Report: Homophobic bullying in Britain’s schools, Stonewall and Education (2009), page 5 (available at www.stonewall.org.uk/educationforall)
34.  Another study published by Stonewall found:

More than two in five secondary school teachers (43 per cent) and three in ten primary school teachers have heard homophobic language or negative remarks about gay people from other school staff. As The School Report revealed, half of gay pupils have heard homophobic remarks from teachers or other school staff and 30 per cent report that adults have been responsible for incidents of homophobic bullying in their schools.

The School Report: The experiences of young gay people in Britain’s schools, Stonewall (2007), page 10 (available at www.stonewall.org.uk/educationforall)
35.  Explanatory Note 284 of the bill, which applies to what is now Clause 82, gives an examples of the ways in which that provisions of that clause apply.  The final one reads:
A teacher ridicules a particular pupil in class for his beliefs or because of his disability, or makes comments which have the result of making the girls in the class feel embarrassed and humiliated. This would be harassment.
We see no good reason why gender reassignment or sexual orientation should not be protected from harassment in the same way as disability or sex.  On the basis of the research to which we refer in paragraphs 33-34, someone is just as likely, if not more so, to be harassed the grounds of their gender reassignment or sexual orientation as they are on their disability or their sex.
Religion
36.  It is our firm view that there should be freedom of religion or belief as well the freedom to have no religion or belief, but that no one should be denied their legal rights arising out of somebody’s else’s exercise of their religion of belief.  As the bill defines the characteristic “religion or belief” as including not having a religion or belief, we would support that characteristic being protected along with sexual orientation and gender reassignment in the Clauses we have been discussing.  In particular we hope that the inclusion of all three characteristics in the protection offered by Clause 82 would protect LGBT pupils in the growing number of faith schools.
CONCLUSION

37.  We conclude that there should be the same protections against harassment for sexual orientation and gender reassignment (as well as religion or belief) as there will be for the other protected characteristics.  We see no reason for the differential treatment currently envisaged.  There is plenty of evidence that the protections are necessary, particularly in relation to LGBT people who are disabled and/or school pupils, who will otherwise be disproportionately disadvantaged.
38.  We therefore call on the Government to amend the bill to remove the discriminatory treatment of gender reassignment, sexual orientation and religion or belief in relation to the protection against harassment.
Annex 

Clause 25 of the Equality Bill reads as follows:

25 Harassment

(1) A person (A) harasses another (B) if—

(a)
A engages in unwanted conduct related to a relevant protected characteristic which has the purpose or effect mentioned in subsection (2),

(b) 
A engages in any form of unwanted verbal, non-verbal or physical conduct of a sexual nature that has that purpose or effect, or

(c)
because of B’s rejection of or submission to conduct (whether or not of A), A treats B less favourably than A would treat B if B had not rejected or submitted to the conduct.

(2) The purpose or effect is—

(a) 
violating B’s dignity, or

(b) 
creating an intimidating, hostile, degrading, humiliating or offensive environment for B.

(3) In deciding whether conduct has that effect, each of the following must be taken into account—

(a)
the perception of B;

(b)
the other circumstances of the case;

(c) 
whether it is reasonable for the conduct to have that effect.

(4) For the purposes of subsection (1)(c), the conduct is—

(a)
conduct mentioned in subsection (1)(a), if the relevant protected characteristic is gender reassignment or sex;

(b)
conduct mentioned in subsection (1)(b).

(5) The relevant protected characteristics are—

age;

disability;

gender reassignment;

race;

religion or belief;

sex;

sexual orientation.

